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In the case of Schwizgebel v. Switzerland,
The European Court of Human Rights (First Section), sitting as a
Chamber composed of:
Christos Rozakis, President,
Nina Vaji¢,
Khanlar Hajiyev,
Dean Spielmann,
Sverre Erik Jebens,
Giorgio Malinverni,
George Nicolaou, judges,
and Seren Nielsen, Section Registrar,
Having deliberated in private on 20 May 2010,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 25762/07) against the Swiss
Confederation lodged with the Court under Article 34 of the Convention for
the Protection of Human Rights and Fundamental Freedoms (“the
Convention”) by a Swiss national, Ms Ariane Schwizgebel (“the
applicant”), on 15 June 2007.

The applicant was represented by Ms C. Nebel, a lawyer practising in
Geneva. The Swiss Government (“the Government”) were represented by
their Agent, Mr F. Schiirmann, Head of Human Rights and Council of
Europe section, Federal Office of Justice.

2. The applicant alleged, in particular, that the Swiss authorities had
debarred her from adopting a second child on account of her age.

3. On 17 February 2009 the Court decided to communicate the
application to the Government. It also decided to rule on the admissibility
and merits of the application at the same time (Article 29 § 3 of the
Convention).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

4. The applicant was born on 29 July 1957 and lives in Geneva. She is
single and has a Master’s degree in music. Music constitutes her source of
income.
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5. According to the applicant, when she was about 30, a man with whom
she had been in a relationship for some ten years died in an accident. Since
then she had not wished to start a family with anyone else. However, driven
by the desire to bring up children, she decided, after much thought, to adopt
a first child.

6. On 16 April 1996 she sought authorisation from the Child Protection
Department for the Canton of Geneva to receive a child with a view to
adoption.

7. The applicant explained that, having been informed that she would
probably receive a negative response on account of her marital status, she
withdrew her application on 4 October 1996.

8. After settling in Delémont (Canton of Jura), in 1998 she submitted a
new application for authorisation to receive a child, and it was granted on
the basis of the favourable opinion issued by the Welfare Department.

9. On 8 January 2000 she received a little girl, Violaine, born in Vietnam
on 30 April 1999.

10. On the basis of a home study report of 12 December 2001, which
recommended the child’s adoption, the supervisory authority of Delémont
granted the adoption on 26 June 2002.

11. On 9 July 2002 the applicant sought authorisation to receive a
second child with a view to adoption.

12. The Social Action Department of the Republic and Canton of Jura
rejected that application by a decision of 5 September 2002, which was
confirmed on appeal on 7 November 2002.

13. The Administrative Division of the Jura Cantonal Court upheld that
refusal on 25 August 2003.

14. On 19 January 2004 the applicant — who had moved back to Geneva
in 2003 — again sought authorisation to receive a second child with a view
to adoption: a child from South America between one and three years old.

15. In a decision of 19 July 2004, the Child Protection Department
rejected her application.

16. The applicant appealed against that decision but her appeal was
declared out of time — and therefore inadmissible — on 28 September 2004
by the Court of Justice of the Canton of Geneva.

17. On 20 January 2005 she submitted a fresh application for
authorisation to receive a child for purposes of adoption but it was rejected
by the Youth Office of the Canton of Geneva in a decision of 12 September
2005.

18. On 7 December 2005, at an individual hearing before the cantonal
authority, the applicant stated that she wished to receive a child no older
than five and that she would prefer a child from Vietnam, like her first
adopted child, whilst remaining open to the possibility of adopting a child
from another country.
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19. In a decision of 24 April 2006, the Court of Justice for the Canton of
Geneva dismissed the applicant’s appeal and upheld the refusal to authorise
provisional placement of a child with a view to adoption. It did not call into
question the fact that the applicant’s educational qualities, based on love,
respect and Christian values, were recognised. Moreover, the court
considered that the applicant had sufficient resources as a result of her
salaried jobs. It took the view, however, that the adoption of a second child
could unfairly affect the situation of Violaine. Moreover, it found that the
applicant had underestimated the specific difficulties of adoption, and in
particular international adoption. The court further expressed certain
reservations about the applicant’s availability and about the prospect of her
father and brother being able to assist in caring for a second child. It thus
concluded that the circumstances as a whole did not enable it to foresee that
the adoption would further the child’s welfare.

20. In a judgment of 5 December 2006, notified to the applicant’s
representative on 22 January 2007, the Federal Court dismissed the
applicant’s administrative-law appeal, finding as follows:

113

2.1. Under Article 264 of the Civil Code — in the version in force since 1 January
2003 — a child may be adopted if the future adoptive parents have cared for it and
provided for its education for at least one year, and if all the circumstances make it
foreseeable that the establishment of a parent-child relationship will further the child’s
welfare without unfairly affecting the situation of any other children of the adoptive
parents. All adoptions must thus be preceded by a placement and fostering
relationship of a certain duration. An imperative condition for adoption, this measure
serves to justify the subsequent establishment of a parent-child relationship, to allow a
probationary period for those concerned, and to provide the opportunity and means to
ensure that the adoption will further the child’s welfare (ATF [Federal Court
judgments] 125 III 161 point 3a p. 162 and citations). Under Article 316 of the Civil
Code, the placement of children with foster parents is subject to the authorisation and
supervision of the supervisory authority or another office for the place of residence of
the said parents, as designated by cantonal law (§ 1); where the child is placed with a
view to its adoption, a single cantonal authority is competent (§ 1 bis, as in force since
1 January 2003); the Federal Council stipulates the requirements for implementation

§2).

In accordance with Article 11b of the Federal Council Order of 19 October 1977
governing the placement of children for the purposes of support and with a view to
adoption (‘the OPEE’; RS 211.222.338), as in force since 1 January 2003, placement
authorisation is given only where the personal qualities, state of health and
educational capacities of the future adoptive parents and other persons living in their
household, together with the housing conditions, offer every guarantee that the placed
child will benefit from appropriate care, education and training, and that the well-
being of the other children living in the family will be safeguarded (§ 1 (a)), that there
is no statutory impediment to the future adoption and that all the circumstances put
together, in particular the motives of the future adoptive parents, enable it to be
foreseen that the adoption will further the child’s welfare (§ 1 (b)). The authority must
particularly take the child’s interest into account where the age difference between the



SCHWIZGEBEL v. SWITZERLAND JUDGMENT

child and the adoptive parent is more than forty years (Article 11b § 3 (a) OPEE; see,
on this issue, ATF 125 III 161 point 7a p. 167/168).

This primary condition of adoption — the welfare of the child (Article 264 of the
Civil Code) — is not easy to verify. The authority must ascertain whether the adoption
is really capable of ensuring the best possible development of the child’s personality
and of improving his or her situation; that question must be examined in all respects
(emotional, intellectual, physical), without attributing excessive weight to the material
factor (ATF 125 111 161 point 3a in fine p. 163 and citations).

2.2. Under Article 264b § 1 of the Civil Code, an unmarried person — whether
single, widowed or divorced — may adopt alone if he or she is at least 35 years old. In
this form of adoption, the parent-child relationship is established with a single parent.
As a result of that situation, the adoptive parent must, on his or her own, assume the
duties that meet the child’s needs and remain available to care for the child to a degree
that exceeds that required of each parent in a couple adopting jointly. Accordingly, the
authority must particularly take into account the child’s interest where the applicant is
not married, or where he or she is unable to adopt jointly with his or her spouse
(Article 11b § 3 (b) OPEE). The legislature’s intention was that joint adoption should
be the rule and adoption by a single parent the exception (A7F 111 II 233 point 2cc
p- 234/235). It may indeed be considered that the child’s interest, which is paramount,
consists in principle of living in a complete family. Nevertheless, the law does
expressly permit adoption by a single person, without subjecting him or her — unlike
those wishing to adopt an adult or a person deprived of legal capacity (Article 266 § 1
Chapter 3 of the Civil Code) — to the existence of ‘valid reasons’. In any event, where
the requisite conditions for the child’s welfare are satisfied, and the adoption by a
single person meets all the requirements for the child’s fulfilment and personality
development, the adoption will be granted; in such cases, at the preliminary placement
stage, the conditions laid down in Article 11b of the OPEE will be satisfied, and the
placement authorisation must be granted (ATF 125 III 161 point 4b p. 165 and
citations).

3.1. The court below found that the appellant had appropriate educational qualities.
She can count on a wide network of persons who support her in her project and have
promised to help her take care of the children when she is busy. Since the refusal of
the authorities of the Canton of Jura (see B.a above), she has changed the organisation
of her life by moving to Geneva, where she carries on her professional activities; since
November 2004 she has been renting accommodation in an area close to the parish
church of which she is maitre de chapelle and in a building that also houses the
offices and secretariat of the music festival of which she is the artistic director. Lastly,
her financial resources are sufficient (7,000 [Swiss francs] per month). Those points
being established, it is not necessary to examine them again.

3.2. In her application of 19 January 2004 the appellant had sought authorisation to
receive ‘a second child, from South America, aged between 1 and 3’; it does not
appear from the application lodged the following year that those criteria had changed.
However, when she appeared personally before the cantonal authority on 7 December
2005 she declared that she wished to receive a child ‘up to the age of five’; pointing
out that A. [the first child adopted by the applicant] was from Vietnam, she expressed
a desire to be entrusted with a child who was ‘born in that country’, whilst ‘of course
remaining open to other countries’.
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As this Court found in a recent case, such an approach cannot be admitted (see
judgment of 5A.11/2005 of 3 August 2005, point 3.1, published in FamPra.ch 2006
p. 177). The home study report (Article 268a Civil Code and Article 11d OPEE) is
drawn up according to the age and origin of the child, factors that the applicant must
indicate (Article 11g § 2 (a) and (c) OPEE). The Youth Office thus quite rightly, in its
findings on the cantonal appeal, found that this document had been ‘drawn up on the
basis of an application for the adoption of a child aged between 1 and 3 at the time of
its arrival’. Any finding to the contrary would suggest that an application could be
changed as and when the case so required, for a reduction of the age difference in this
instance. It follows that the criticism of the cantonal court for not having granted an
‘authorisation for an older child, in order to reduce the age difference’ appears ill-
founded. The fact that the Convention between Switzerland and Vietnam on
cooperation in matters of child adoption came into force while the case was pending
on appeal, that is to say on 9 April 2006 (RO 2006 p. 1767), is immaterial; moreover,
the appellant does not show that she would satisfy the conditions laid down in that
agreement, or even — notwithstanding the opinion of the Youth Office’s representative
(see record of individual hearing on 5 April 2006) — that her project would in fact be
feasible.

3.3. The appellant was born in 1957 and is thus 49 years old; in relation to a child
of between one and three years old — leaving aside the waiting times in international
adoption — the age difference would be between forty-six and forty-eight years. In the
light of the Federal Court’s case-law such a difference appears excessive (see
judgment 5A.6/2004 of 7 June 2004, point 3.2, published in FamPra.ch 2004 p. 710:
single person ‘of almost 50 years’ wishing to adopt a ‘girl under 5 years old’; see also
the references cited in ATF 125 III 161 point 7a, p. 167/168). As the cantonal
authority rightly pointed out, even an age difference of forty-five years is too great. In
that case the appellant would, at over 60, find herself the single parent of two
teenagers, who, in addition to the problems arising in that period of life, may well face
particular difficulties as adopted children (see, for example, judgment 5A.21/1999 of
21 December 1999, point 3d, published in FamPra.ch 2000 p. 546), especially as the
future child might have specific needs. The appellant is thus wrong to rely on Federal
Court judgment 125 III 161 (age difference between forty-four and forty-six years),
where, moreover, the adoption of a single child was at stake (see point 3.4 below).

3.4. The opinion of the court below, according to which the appellant
underestimated the burden represented by a second child, cannot be disputed. Whilst it
may be admitted, from a theoretical standpoint, that the presence of a sister or brother
may have beneficial effects in emotional and social terms (see judgment 5A.25/1996
of 1 May 1997, point 6b, unpublished, in SJ 1997 pp. 597 et seq.), that assessment
should be nuanced as far as adopted children are concerned. The home study report
noted that A., after enjoying exclusive maternal attention, faced the risk of
‘reactivating a feeling of abandonment’; the positive effects of a new adoption on her
situation (Article 264 in fine of the Civil Code, section 9(b) LF-ClaH [Federal Law on
the Hague Convention], and Article 11b § 1 (a), in fine, OPEE) are not therefore
certain (see, in general, Liicker-Babel, Adoption internationale et droits de [’enfant,
Fribourg 1991, p. 44; this author observes that ‘it is in families that have a number of
adopted children or a number of biological children [and only one adoptive child] that
the failure rate is the highest’). In addition, it cannot be ruled out that the second child
might have difficulties related to the deprivations suffered by children who have been
abandoned (judgment 5A.9/1997 of 4 September 1997, point 4b, published in RDT
1998 p. 118), and this might complicate the arrangements made by the appellant.
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These findings are consistent with those of the Jura Social Action Department in its
additional report of 11 June 2003.

The appellant disputes that assessment; she asserts, relying on statements from third
parties, that the second adoption would be ‘beneficial for A.” and criticises the
cantonal judges for straying into ‘theoretical conjectures’. Those criticisms appear
unjustified. Given that the placement authorisation precedes the adoption decision, the
authority must inevitably make a prognosis. In view of the characteristics of an
adoption by a single person and the dramatic consequences that a failed adoption
would have for the child (see, on this subject, Liicker-Babel in RDT 1994 pp. 86 et
seq.), the court below cannot be reproached for its rigour (see Breitschmid, op. cit.,
n. 19 ad Article 264 of the Civil Code and the literature cited), as was in fact required
of it by Article 11b § 3 of the OPEE (‘most particularly’). It is not for this Court to
substitute its own conception of the child’s welfare for that of the cantonal authority
and of the investigators (see FamPra.ch 2006 p. 178, point 3.2 in fine and citations),
but solely to ascertain whether relevant circumstances have not been taken into
consideration or, indeed, whether crucial factors have been overlooked.
Notwithstanding the appellant’s categorical denials, that is not the case here.

3.5. The cantonal authority found that the assistance that the appellant’s father
could provide was not a solution for the care of A. and a second child; the presence at
home of an 85-year-old father would represent, on the contrary, a handicap in the
future, because his daughter would herself be required to provide him with help and
support at some point. The appellant’s brother, who has no children — and it is not
known whether his wife has a professional activity — could admittedly help her with
the future child, as he has already done with A.; however, the brother lives in
Lausanne. Similarly, the person intended to become the adopted child’s godfather
lives in Lyons. Lastly, the support of neighbours in her building and of her very close
friend, together with the presence of A.’s godfather and godmother, does not change
anything, as the important criterion is the availability of the appellant herself;
moreover, the education of children always rests with the parents, and it is easier to
express an intention of assistance in the abstract context of a procedure than in
everyday life and for some twenty years.

This opinion is consistent with the case-law of this Court and with legal opinion
(FamPra.ch 2006 p. 178 point 3.2; Meier/Stettler, Droit de la filiation, vol. 1, 3rd ed.,
no. 263, with other citations). Whatever the appellant may claim, the cantonal
authority did not minimise the involvement of her family and friends by preferring
‘theoretical assertions’. The Court had occasion to observe this in a recent case,
where, in spite of her ‘extended family’, a mother applying for a second adoption had
had to entrust her adopted daughter to a neighbour when she went into hospital
(FamPra.ch 2006 ibid.). As to the possibility of having to care for her father, she
merely asserts that her brother ‘would be present’, but the latter has not corroborated
this claim and in addition is supposed to make up for any deficiencies of the appellant.
Moreover, the child’s interest cannot be measured solely in terms of the availability of
the parent who is seeking to adopt alone (Meier/Stettler, ibid.). The grounds set out
above are, in any event, sufficient for the decision appealed against to be upheld.

4. In conclusion, having regard to the discretionary powers enjoyed by the
placement authorities (RDT 1998 p. 118 point 4b), the decision of the court below
does not lay itself open to criticism. Accordingly, the appeal must be dismissed, with
costs awarded against the appellant (section 156(1) of the Judicial Organisation Act).”
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II. RELEVANT DOMESTIC, COMPARATIVE AND INTERNATIONAL

LAW

A. Domestic law

21. The relevant provisions of the Swiss Civil Code are as follows:

Chapter IV: Adoption
A. Adoption of minors
Article 264 (General condition)

“A child may be adopted if the future adoptive parents have provided it with care
and education for at least one year and if, in the light of all the circumstances, it may
be foreseen that the establishment of a parent-child relationship will further the child’s
welfare without unfairly affecting the situation of other children of the adoptive
parents.”

Article 264b (Adoption by a single person)

“l. An unmarried person may adopt a child alone if he or she is at least 35 years
old.

Article 268a (Enquiries)

“l. An adoption shall not be granted until enquiries have been made, covering all
essential circumstances, where necessary with the assistance of experts.

2. The enquiries shall concern, in particular, the personality and health of the
adoptive parents and the child, their mutual suitability, the parents’ ability to bring up
the child, their financial situation, their motives, their family circumstances and the
development of the fostering relationship.

3. Where the adoptive parents have descendants, the opinion of the latter shall be
taken into account.”

Article 316 (Supervision of children placed with foster parents)
“l. The placement of children with foster parents shall be subject to the
authorisation and supervision of the supervisory authority or another office for the

foster parents’ place of residence, as designated by the law of the canton.

1 bis. Where a child is placed with a view to adoption, a single cantonal authority
shall be responsible.

2. The Federal Council shall issue implementing regulations.”
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22. The relevant provisions of the Federal Council’s Order governing
the placement of children for support and with a view to adoption (“the
OPEE”) of 19 October 1977 read as follows:

Article 11b (Conditions for grant of authorisation)

“Authorisation may only be granted where:

(a) the personal qualities, state of health and educational capacities of the future
adoptive parents and other persons living in their household, together with the housing
conditions, offer every guarantee that the fostered child will benefit from appropriate
care, education and training and that the well-being of other children in the family will
be safeguarded; and where

(b) there is no legal impediment preventing the future adoption and provided it can
be foreseen, in the light of all the circumstances, in particular the motives of the future

adoptive parents, that the adoption will further the child’s welfare.

The capacities of the future adoptive parents will require special attention if there
are circumstances that may render their task difficult, in particular:

(a) where it may be feared, in view of the child’s age, especially if it is over six
years of age, or in view of its development, that it may have difficulties settling into
its new environment;

(b) where the child is physically or mentally handicapped;

(c) where more than one child will be placed in the same family;

(d) where the family already has more than one child.

The authority will take particular account of the child’s interest where:

(a) the age difference between the child and future adoptive father or mother is
more than forty years;

(b) the applicant is not married or he or she cannot adopt jointly with his or her
spouse.”

Article 11g (Provisional authorisation to receive a child who has previously been
living abroad)

“Where the future adoptive parents meet the conditions laid down in Articles 11b
and llc, § 1, provisional authorisation to receive a child who has previously been
living abroad, with a view to his or her adoption, may be delivered, even if the child
has not yet been determined.

In their application, the future adoptive parents shall indicate:

(a) the child’s country of origin;
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(b) the service or person in Switzerland or abroad whose assistance will be required
in finding the child;

(c) their stipulated conditions regarding the child’s age;

(d) where appropriate, their stipulated conditions regarding the child’s gender or
state of health.

The provisional authorisation may be limited in time and may be subject to
obligations and conditions.

The child may be received in Switzerland by its future adoptive parents only once
the visa has been issued or leave to remain has been secured.

After the child has entered Swiss territory, the authority shall decide on the granting
of permanent authorisation.”

B. Comparative law

1. Adoption by single persons

23. Most European legislations authorise adoption by a single person.
However, a number of different situations can be found. The legislative
provisions of certain States permit any person, man or woman, with or
without a precise indication of marital status, to apply for adoption. This is
the case, in particular, for the following countries: Belgium, the Czech
Republic, Estonia, Finland, “the former Yugoslav Republic of Macedonia”,
France, Hungary, Ireland, Malta, the Netherlands, Portugal, Russia, Spain,
Sweden, Turkey and the United Kingdom. Certain States, such as Germany
or Latvia, allow adoption by a single person subject to certain conditions. In
German legislation, adoption is regarded as legitimate where it contributes
to the child’s physical and moral well-being and where the establishment of
an effective parent-child relationship can be expected.

24. Other States impose restrictions on the adoption of a child by a
single person. For example, in Slovakia and Croatia, adoption by a single
parent remains an exception. The possibility may be envisaged only if it can
be shown that the adoption is in the child’s interest (in Slovakia and
Croatia). In the same vein, Serbian and Montenegrin legislations allow
adoption by a single person only where there are sufficient reasons to justify
it. Luxembourg law draws a distinction between simple adoption (which
does not terminate the connection with the family of origin) and full
adoption (which terminates all legal connection with the family of origin),
stipulating that simple adoption alone, not full adoption, is possible for a
single person. Unlike France and Belgium, which also have such a
distinction, but which nevertheless allow single persons to adopt in both
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cases, it is not possible in Luxembourg or Montenegro for single persons to
apply for full adoption.

25. The Italian legislation is similar to that of Luxembourg and
Montenegro, as single persons are authorised to adopt minors only in the
context of “adoption in special circumstances”. The definition of “adoption
in special circumstances” corresponds to that of simple adoption, as it
enables the adopted child to retain legal connections with his or her family
of origin.

2. Conditions as to minimum and maximum age of prospective
adopters

26. Most of the legislations of the Council of Europe’s member States
require a minimum age for prospective adopters. That age continually
decreased throughout the twentieth century. The majority of European legal
systems now fix a minimum age of between 18 and 30 years. The Czech
Republic, “the former Yugoslav Republic of Macedonia”, Hungary and
Romania are among the rare member States that do not stipulate a minimum
age for persons wishing to adopt.

27. Some legislations, albeit few in number, expressly provide for a
maximum age for prospective adopters. For example, Croatia, “the former
Yugoslav Republic of Macedonia”, Greece, Montenegro, the Netherlands
and Portugal impose a maximum age of between 35 and 60 years (for the
latter limit, Greece and Portugal in particular). Specific reasons may
exceptionally justify non-observance of the maximum age rule. This is the
case, for example, in Montenegro and the Netherlands, where an exemption
from the maximum age requirement may be granted where there are
sufficient reasons to justify such an exception or specific circumstances. In
Montenegro and the “the former Yugoslav Republic of Macedonia”, when
exemption from the maximum age is possible, an additional condition,
relating to the difference in age between adopter and adoptee, is imposed.

28. In another group of States, where no maximum age is stipulated, the
competent national authorities in the area of adoption nevertheless take into
consideration the age of the person wishing to adopt when they examine his
or her personal situation. This is apparent from the material available on the
legal systems of Belgium, France, Ireland, Romania, Slovakia, Spain,
Sweden and the United Kingdom.

3. Conditions concerning age difference between adopter and adoptee

29. It appears that the legislations of most member States also contain
provisions concerning the age difference between adopter and adoptee.

30. A number of legal systems — Austria, Belgium, Bulgaria, Croatia,
“the former Yugoslav Republic of Macedonia”, France, Greece, Hungary,
Italy, Luxembourg, Malta, Montenegro, the Netherlands, Russia, Serbia,
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Spain and Turkey — impose a minimum age difference between adopter and
adoptee. That difference, where required, varies between fourteen and
twenty-one years. It should be noted, however, that the legislations of these
States do allow derogations from the principle of the minimum age
difference in certain situations.

31. In another group of legal systems, including in particular the Czech
Republic, Denmark, Estonia, Finland, Germany, Ireland, Portugal,
Romania, Slovakia, Sweden, Ukraine and the United Kingdom, no
minimum age difference is provided for by law. In those cases the
legislation may expressly provide that the age difference must be
“appropriate”, “neither too wide nor too narrow” or “reasonable”.

32. Some legislations set a maximum age difference between adopter
and adoptee, namely forty years in Denmark, Finland and the Netherlands
(in the latter, only for the adoption of foreign children), forty-five years in
Croatia, “the former Yugoslav Republic of Macedonia”, Hungary, Italy,
Malta, Serbia and Ukraine, and fifty years in Greece; also, in exceptional
circumstances, in Montenegro and Portugal. However, derogations from the
provisions concerning the maximum age difference are possible in specific
circumstances, which are largely the same as those that are considered in
respect of the minimum age difference.

C. International law

33. A significant number of instruments governing adoption, particularly
in order to protect the child’s interest, lay down various conditions.
However, few texts expressly lay down requirements related to the
possibility of adoption by single persons or conditions concerning the
adopter’s age or the age difference between adopter and adoptee. Certain
international instruments concerning adoption refer to the application of the
domestic law rules of the States Parties to the conventions in question.

1. European Convention on the Adoption of Children, 24 April 1967

34. The European Convention on the Adoption of Children, 24 April
1967, remains the main instrument of the Council of Europe in the area of
adoption. It came into force on 26 April 1968. To date, eighteen member
States, including Switzerland, have ratified it and three have just signed it.

35. Under the first Article of this instrument, the member States of the
Council of Europe, Contracting Parties to the Convention, undertake to
ensure the conformity of their law with the provisions of Part II of the
Convention. This Part sets out a minimum number of essential principles to
which the Contracting Parties undertake to give effect, seeking to harmonise
such principles and European practice in matters of adoption.

36. As regards persons who are allowed to adopt a child, Article 6
stipulates that the law of the Contracting Party may permit a child to be
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adopted by one person. However, States that only allow adoption by a
couple are not required to enact provisions to allow adoption by a single
person.

37. As to the age-limit for adoptive parents and the age difference
between them and the children, Article 7 provides that “a child may be
adopted only if the adopter has attained the minimum age prescribed for the
purpose, this age being neither less than 21 nor more than 35 years”.
However, “the law may ... permit the requirement as to the minimum age to
be waived when (a) the adopter is the child’s father or mother, or (b) by
reason of exceptional circumstances”.

38. Article 8 provides as follows:

“l. The competent authority shall not grant an adoption unless it is satisfied that the
adoption will be in the interest of the child.

2. In each case the competent authority shall pay particular attention to the
importance of the adoption providing the child with a stable and harmonious home.

3. As a general rule, the competent authority shall not be satisfied as aforesaid if the
difference in age between the adopter and the child is less than the normal difference
in age between parents and their children.”

2. European Convention on the Adoption of Children (Revised),
27 November 2008

39. The legal and social changes that have occurred in Europe since the
first Council of Europe Convention on the Adoption of Children have led a
large number of States Parties to amend their adoption laws. As a result,
certain provisions of the 1967 Convention have gradually become outdated.
With that in mind, a revised Convention was drawn up in line with the
social and legal developments whilst taking the child’s best interests into
account.

40. The Council of Europe’s European Convention on the Adoption of
Children (Revised) (“the Revised Convention”), which was opened for
signature on 27 November 2008, has not yet come into force; fourteen
member States have signed it to date. It will replace, as regards the States
Parties thereto, the European Convention on the Adoption of Children.

41. Under Article 7 of the Revised Convention (conditions for adoption),
domestic law will “permit a child to be adopted ... by one person”. Article 9
(minimum age of the adopter) provides as follows:

“l. A child may be adopted only if the adopter has attained the minimum age
prescribed by law for this purpose, this minimum age being neither less than 18 nor
more than 30 years. There shall be an appropriate age difference between the adopter
and the child, having regard to the best interests of the child, preferably a difference of
at least sixteen years.
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2. The law may, however, permit the requirement as to the minimum age or the age
difference to be waived in the best interests of the child:

a. when the adopter is the spouse or registered partner of the child’s father or
mother; or

b. by reason of exceptional circumstances.”

42. This Article does not prevent the national law from imposing a
minimum age of more than 18 years on the adopter. Any higher level of
minimum age must nevertheless respect the principle of adoption as
enshrined in the Convention and, accordingly, that age cannot exceed 30.
The upper limit of the minimum age that was set by the 1967 Convention,
namely 35 years, now appears excessive; it has thus been set at 30.
Moreover, the Convention does not prescribe a maximum age for the
adopter (see Explanatory Report on the Revised Convention, §§ 50-52).

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION
TAKEN IN CONJUNCTION WITH ARTICLE 8

43. Relying on Article 12 of the Convention, taken in conjunction with
Article 14, the applicant, a single woman aged forty-seven and a half at the
time of her application to receive a child with a view to adoption,
complained that the Swiss authorities had debarred her from adopting a
second child because of her age. In this connection, she also claimed to be a
victim of discrimination in relation to women who could nowadays have
biological children at that age. Article 14 reads as follows:

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status.”

44. Article 12 of the Convention provides:

“Men and women of marriageable age have the right to marry and to found a family,
according to the national laws governing the exercise of this right.”

45. Notice of the application was given to the Government on
17 February 2009. They were invited to submit their observations on a
possible violation of Article 14 of the Convention, taken in conjunction with
Article 8, which reads as follows:

“l. Everyone has the right to respect for his private and family life, his home and
his correspondence.
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2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

B. The Court’s assessment

69. The Court is aware of the fact that the applicant, who was not
represented before the Court when she lodged the present application, relied
on Article 14 of the Convention taken in conjunction with Article 12.
However, since the Court is master of the characterisation to be given in law
to the facts of the case (see, for example, Guerra and Others v. Italy,
19 February 1998, § 44, Reports of Judgments and Decisions 1998-1, and
Glor v. Switzerland, no. 13444/04, § 48, ECHR 2009), it considers it more
appropriate, in the light of all the circumstances of the case, to examine the
present case under Article 8.

2. Merits

(a) Applicable principles

76. The Court reiterates that Article 14 of the Convention affords
protection against any discrimination in the enjoyment of the rights and
freedoms set forth in the other substantive provisions of the Convention and
Protocols thereto. However, not every difference in treatment will
automatically amount to a violation of that Article. It must be established
that other persons in an analogous or relevantly similar situation enjoy
preferential treatment and that this distinction is discriminatory (see, for
example, National & Provincial Building Society, Leeds Permanent
Building Society and Yorkshire Building Society v. the United Kingdom,
23 October 1997, § 88, Reports 1997-VII, and Zarb Adami v. Malta,
no. 17209/02, § 71, ECHR 2006-VIII).

77. According to the Court’s case-law, a difference of treatment is
discriminatory within the meaning of Article 14 if it has no objective or
reasonable justification. The existence of such justification must be assessed
in relation to the aim and effects of the measure in question, having regard
to the principles which normally prevail in democratic societies. A
difference of treatment in the exercise of a right laid down by the
Convention must not only pursue a legitimate aim: Article 14 will also be
violated when it is clearly established that there is no reasonable
relationship of proportionality between the means employed and the aim
sought to be realised (see, for example, Zarb Adami, cited above, § 72; Stec
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and Others v. the United Kingdom [GC], nos. 65731/01 and 65900/01, § 51,
ECHR 2006-VI; and Lithgow and Others v. the United Kingdom, 8 July
1986, § 177, Series A no. 102).

78. In other words, the notion of discrimination generally covers those
cases where a person or group is treated, without proper justification, less
favourably than another, even if the more favourable treatment is not called
for by the Convention (see Abdulaziz, Cabales and Balkandali v. the United
Kingdom, 28 May 1985, § 82, Series A no. 94). Article 14 does not prohibit
distinctions in treatment which are founded on an objective assessment of
essentially different factual circumstances and which, being based on the
public interest, strike a fair balance between the protection of the interests of
the community and respect for the rights and freedoms safeguarded by the
Convention (see, among other authorities, G.M.B. and K.M. v. Switzerland
(dec.), no. 36797/97, 27 September 2001, and Zarb Adami, cited above,
§ 73).

79. The Contracting States enjoy a certain margin of appreciation in
assessing whether and to what extent differences in otherwise similar
situations justify a difference in treatment. The scope of the margin of
appreciation will vary according to the circumstances, the subject matter
and the background. One of the relevant factors may be the existence or
non-existence of common ground between the laws of the Contracting
States (see, among other authorities, Rasmussen v. Denmark, 28 November
1984, § 40, Series A no. 87; Frette v. France, no. 36515/97, § 40, ECHR
2002-1; Stec and Others, cited above, § 52; and Inze v. Austria, 28 October
1987, § 41, Series A no. 126).

80. Since the Convention is first and foremost a system for the
protection of human rights, the Court must have regard to the changing
conditions within the respondent State and within Contracting States
generally and respond, for example, to any evolving convergence as to the
aims to be achieved. The existence or non-existence of common ground
between the legal systems of the Contracting States may in this connection
constitute a relevant factor in determining the extent of the authorities’
margin of appreciation (see Rasmussen, cited above, § 40, and, mutatis
mutandis, The Sunday Times v. the United Kingdom (no. 1), 26 April 1979,
§ 59, Series A no. 30).

81. The Convention and Protocols thereto must also be interpreted in the
light of present-day conditions (see Tyrer v. the United Kingdom, 25 April
1978, § 31, Series A no. 26; Airey v. Ireland, 9 October 1979, § 26, Series A
no. 32; and Vo v. France [GC], no. 53924/00, § 82, ECHR 2004-VIII).
Lastly, the Court reiterates the well-established principle in its case-law that
the Convention is intended to guarantee not rights that are theoretical or
illusory but rights that are practical and effective (see, for example, Artico v.
Italy, 13 May 1980, § 33, Series A no. 37).
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(b) Application of these principles to the present case

(i) The existence of a difference in treatment between persons placed in
analogous situations

82. The applicant, a single woman aged forty-seven and a half at the
time of her application to receive a child with a view to adoption,
complained that the Swiss authorities had debarred her from adopting a
second child because of her age. She claimed, in particular, to be a victim of
discrimination in relation to women who could nowadays have biological
children at that age.

83. The Government submitted, by contrast, that there had been no
difference in treatment on the part of the State in similar or analogous
situations, since the State could not have any influence over a woman’s
ability or inability to have biological children. Moreover, the Government
argued that it could not be concluded from the present case that in
Switzerland there was a general discriminatory attitude based on the age of
persons wishing to adopt a child. The Federal Court’s case-law illustrated
the contrary, since an age difference of forty-four years, or even of forty-six
years, had not been found excessive in two cases that it had examined ...

84. The Court cannot share the applicant’s opinion that she has been the
victim of discrimination in relation to women who, nowadays, are able to
have biological children at that age. Like the Government, it finds that this
does not correspond to a difference in treatment on the part of the State in
analogous or similar situations. As the Government rightly observed, the
State has no influence over a woman’s ability or inability to have biological
children.

85. The Court is of the opinion, by contrast, that the applicant may
consider herself to have been treated differently from a younger single
woman who, in the same circumstances, would be likely to obtain
authorisation to receive a second child with a view to its adoption.
Accordingly, the applicant may claim to be a victim of a difference in
treatment between persons in analogous situations.

(ii) The existence of objective and reasonable justification

86. The Court has no doubt that the denial of authorisation to receive a
child with a view to adoption pursued at least one legitimate aim: to protect
the well-being and rights of the child (see, mutatis mutandis, Fretté, cited
above, § 38). It remains to be determined whether the second condition —
the existence of justification for a difference in treatment — was also met.

87. The Court notes that in 1998 the applicant, then aged 41, applied for
authorisation to receive a first child and it was granted. In January 2000 she
received a little girl, who was born in Vietnam. The adoption was finalised
on 26 June 2002 (see paragraph 10 above).
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88. As regards the subsequent procedure with a view to the adoption of a
second child, the Court observes that the domestic authorities by no means
called into question the fact that the applicant had the requisite child-rearing
capacities and financial means in order to adopt a second child. However,
the Federal Court found that there would be an age difference between the
applicant, who was 49 at the time it delivered its judgment, and the child to
be adopted, of between forty-six and forty-eight years, a difference that it
regarded as excessive and not in the child’s interest in the circumstances of
the case. The Federal Court added, like the court below, that even assuming
that the adoption concerned a 5-year-old child, and not a 3-year-old as the
applicant had initially wished, an age difference of forty-five years in
relation to the child appeared excessive.

89. It must be noted that there is no common ground in this area. In the
present case the applicant wished to adopt alone, as a single mother. On the
basis of research it has carried out, the Court notes that such a right is not
guaranteed in all the member States of the Council of Europe, at least not in
an absolute manner. Certain legislations permit adoption by a single person
on an exceptional basis and only subject to certain conditions
(paragraphs 23-25 above). The European Convention on the Adoption of
Children, in its 24 April 1967 version, stipulates that the laws of the States
Parties may permit a child to be adopted by one person, but it does not make
this mandatory (see paragraph 36 above), unlike the Revised Convention of
27 November 2008, Article 7 § 1 (b) of which will oblige States Parties
thereto, once it has come into force, to authorise adoption by a single
person.

90. As regards the applicant’s age, which according to her was the main
criterion of distinction, no uniform principle can be found in the legal
systems of the Contracting States, neither in respect of the lower and upper
age-limits for adopters nor in respect of the age difference between the
adopter and the adopted child. Most of the Council of Europe’s member
States require a minimum age for prospective adopters, an age that
continually decreased throughout the twentieth century (see paragraph 26
above). In addition, Article 264 (b) of the Swiss Civil Code sets the
minimum age for a person wishing to adopt alone at 35 (see paragraph 21
above), which is consistent with Article 7 of the European Convention on
the Adoption of Children of 24 April 1967. It can be seen from the
Explanatory Report on the Revised Convention that such a limit appeared
too high and it was therefore reduced to 30 in the new version. The Court
observes that this development does not undermine the Government’s
position in the present case, as the applicant did not complain that this
minimum age had prevented her from adopting a second child.

91. As regards the maximum age for prospective adopters, the Court
again finds that there is great diversity in the solutions adopted by the
legislatures of the member States. Admittedly, some States have set the
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maximum age at 60 (see paragraph 27 above), but the Court finds that no
obligation can arise for Switzerland from those isolated cases. It should also
be taken into account that neither the Convention of 1967 nor that of 2008
prescribes a maximum age-limit for adopters. The Court notes that the same
applies to the age difference between adopter and adoptee. It would point
out that the Federal Court found, in the light of its own case-law, that an age
difference of between forty-six and forty-eight years was in the present case
excessive. In the Court’s view, such a conclusion is not per se incompatible
with Article 14, even though some legislations, albeit few in number, allow
for an even greater maximum age difference (see paragraph 32 above). The
1967 Convention does not lay down any fixed rule in this connection and
Article 9 § 1 of the 2008 Convention simply provides that there should be
“an appropriate age difference”.

92. In view of the foregoing, the Court takes the view that, in the
absence of any consensus in this area, the Swiss authorities had a wide
margin of appreciation and that both the domestic legislation and their
decisions appear to fall squarely within the framework of the solutions
adopted by the majority of the member States of the Council of Europe and,
moreover, to be in conformity with the applicable international law.

93. The Court considers it quite natural that the national authorities,
whose duty it is also to consider, within the limits of their jurisdiction, the
interests of society as a whole, should enjoy broad discretion when they are
asked to make rulings on such matters. Since the delicate issues raised in the
present case touch on areas where there is little common ground amongst
the member States of the Council of Europe and, generally speaking, the
law appears to be in a transitional stage, a wide margin of appreciation must
be left to the authorities of each State (see, mutatis mutandis, Manoussakis
and Others v. Greece, 26 September 1996, § 44, Reports 1996-1V, and
Cha’are Shalom Ve Tsedek v. France [GC], no. 27417/95, § 84, ECHR
2000-VII).

94. This margin of appreciation should not, however, be interpreted as
granting the State arbitrary power, and the authorities’ decision remains
subject to review by the Court for conformity with the requirements of
Article 14 of the Convention.

95. As the Government submitted, at issue here are the competing
interests of the applicant and the children in question. The State must see to
it that the persons chosen to adopt are those who can offer the child the most
suitable home in every respect. The Court points out in that connection that
it has already found that where a family tie is established between a parent
and a child, “particular importance must be attached to the best interests of
the child, which, depending on their nature and seriousness, may override
those of the parent” (see E.P. v. ltaly, no. 31127/96, § 62, 16 September
1999, and Johansen v. Norway, 7 August 1996, § 78, Reports 1996-11I).
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96. As to the present case, the domestic authorities’ decisions were taken
in the context of adversarial proceedings during which the applicant was
able to submit her arguments, which were duly taken into account by the
authorities. Those decisions contained detailed reasoning and were based in
particular on the in-depth enquiries carried out by the cantonal authorities.
They were inspired not only by the best interests of the child to be adopted,
but also by those of the child already adopted. Moreover, the Court finds it
noteworthy that the criterion of the age difference between adopter and
adoptee is not laid down by Swiss law in the abstract but has been applied
by the Federal Court flexibly and having regard to the circumstances of each
case. In particular, the Court does not find unreasonable or arbitrary the
argument of the domestic bodies that the placement of a second child, even
of a similar age to the first, would constitute an additional burden for the
applicant. Nor would it disagree with the point that problems are more
numerous in families with more than one adopted child (see Federal Court
judgment, point 3.4, paragraph 20 above). It is clear in this type of case that
the use of statistical data is necessary and that a degree of speculation is
inevitable.

97. If account is taken of the broad margin of appreciation accorded to
States in this area and the need to protect children’s best interests, the
refusal to authorise the placement of a second child did not contravene the
proportionality principle.

98. In short, the justification given by the Government appears objective
and reasonable and the difference in treatment complained of is not
discriminatory within the meaning of Article 14 of the Convention.

99. Accordingly, there has been no violation of Article 14 of the
Convention taken in conjunction with Article 8.

FOR THESE REASONS, THE COURT UNANIMOUSLY

2. Holds that there has been no violation of Article 14 of the Convention
taken in conjunction with Article 8.

Done in French, and notified in writing on 10 June 2010, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Seren Nielsen Christos Rozakis
Registrar President



